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PREFACE. 


My object in writing this book has been that of 
providing in a compact form a treatise, which should 
be of practical use to judges and to counsel in the trial 
of actions against railways for injuries to the person, 
not only by furnishing references to the leading, and 
to the more recent, cases, but also by stating clearly 
the general principles, whose application must deter- 
mine cases for which exact precedents are not to be 
found. 

Tam as conscious, as any of my readers can be, of 
the many imperfections of my work, but I submit it 
to the indulgent judgment of my professional brethren 
in the hope that they will appreciate the labour and 
the pains that have been devoted to its preparation. 

‘ C.8. P. 


Puitapeirmta, October, 1886. 
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14 INJURIES IN AVOIDING DANGER. 


17. Where injuries are inflicted, in the course of rail- 
way operations, upon the person of one who is himself 
withont fault, those injuries are generally so immediate 
and all their effects so obviously connected, that there is 
no reason to doubt that the damage is the proximate re- 
sult of some particular act or omission on the part of the 
railway, but when the question of proximate or remote 
cause is raised, it turns either on the relation of the in- 
juries, whatever they may be, to the particular act or 
omission on the part of the railway, or on the connec- 
tion between some subsequently developed injury to the 
plaintiff and his original injury. 

18. As illustrations of the first class there are the cases 
of injuries suffered by one in attempting to escape from 
a situation of apparent peril to life or limb in which he 
has been placed by negligence on the part of the rail- 
way, and the cases of injuries incurred in attempting to 
obviate some more or less serious inconvenience, which 
the railway’s negligence or breach of contract has 
brought upon one. As illustrations of the second 
class, there are the cases of disabilities or maladies 
supervening upon the immediately apparent injuries 
inflicted by the railway’s negligence. 


The railay ia liable for injuries suffered by one in attempting to escape 
from a situation of apparent peril to life or, limb, in which he has 
been placed by the negligence of the raihoay. 

19. The leading case is Jones v. Boyce,’ where the 
plaintiff was a passenger by the defendant's coach; a 
rein having broken, and one of the leaders becoming 
ungovernable, whilst the coach was passing a hill, the 
plaintiff, apprehending the overturning of the coach, 
“which, however, was not overturned, jumped off, and in 


11 Starkie 499, 2 EC. L. 






































B SUESEQUESTLY DEVELOFED INJURIES 


unles: the casual connection is evidently not proxi- 


mate” 


The reikewy ia Kable for saberyucatiy deocloped injeries hat com 
‘net be proved to hase remied from a myficien! and independent 


29. Where the question of proximate and remote 
cause turn: on the connection between some subse- 
quently developed personal injury to the plaintiff and 
the original injary, the rule deducible from the cases 
seems to be that the railway is responsible for every such 
subsequently developed injury that cannot be proven 
to have resulted from a sufficient independent cause; 
thus railways have been held liable for cancer following 
at an interval of three weeks after a blow on the breast 
of a female passenger ? for death by malarial fever fol- 
lowing upon a fall into a creek at night? for the 
death of a child by pneumonia following upon the 
shock of a blow from an engine;* for hernia following 
nine months after a scalding by an escape of steam 
from an engine; for the death of a person under a 
surgical operation which was made necesary by the 
original injury, and which, although performed by 
@ competent surgeon, was unsuccessful; for a 

mature confinement and birth of a dead child re- 





Eng. BB. Cas. 310; Knight 
* B.C. P. Ry.r. Kemp, 6! Md. 74, 18 Am & Eng. RB Cas, 220. 

* T.HL& J. By. e. Back, 96 Ind. 346, 13 Am & Eng. RR. Can. 294. 
4“ Jocker x. C. & N.W. BR, 52 Wis 15,2 Am & Eng. BB Cea, 
a 

* Delie eC. & N. W. RR, 51 Wis 40. 

“Senter. K.Y.C&HR RR 965. ¥.60 

















+7 nor when the train is blown from the trick by « 
cyclone * nor when a train is derailed by the breaking 
of a rail by sudden frost! Under these authorities, the 
duty of the railway, as to its line and buildings, is ade- 
quately performed if they be so constructed as to resist 
the ordinary and probable action of the elements; but 
in K. P. Ry. v. Miller,’ a higher measure of  responsi- 
bility was wrongly imposed, for it was there held that 
the railway is liable if it fail to provide against any 
extruordinary floods which muy in the exercise of the 
highest degree of care be anticipated. 


An extraordinary natural event docs not, by oscurring a second Kime, 
‘ose to be properly characterized as an “ wet uf God.” 


82. To constitute an extraordinary natural event, in 
‘a legal eenao, an “act of God,” it is not necessary that 
such un cyent hus never happened before, nor does such 
an event, by happening a second time, cease to be an 
“act of God;" thus in P., F. W. & C. Ry. ». Gilleland,* 
the judge, at the trial, in his direction to the jury, having 
aaid: “ Now, under these circumstances, it will be for 
yon to determine whether the defendants ought or ought 
not after the first and second floods to alter their culvert 

} Withers v. Ns KB, 8 HL & N. 960; G, W. Ry. % Braid, 1 Moore 1, C. 
N.8. 101; 1. &G, N, RR » Talloren, 68 Tex. 4¢, 8 Am & Eng. R.R Can 
$H8; Gatos » 8M. Ry, 28 Minn. 110, 2 Am. Eng. R, By Cas 297 5 1.8 
Ry. «, Fowler, 60 Tex. 452, 3 Am. & Bog. R. HR, Can 604; 0. de RV. Ry. w 
Hrown, 14 eb, 170, 11 Am, & Eng. RB. Cus. G01; Ely « 8, Ly K. © & 8, 
Ry, 77 Mo. 94, 18 Am. & Bog. BT, Cas. 142, 

#7. VW. & O Ry. » Brigham, 29 Ohio Bt, 374, 

* MoClary #1. C Ry, Neb. 44. 

* MePaddon w.. N.Y. C. B. 44 N, ¥, 478, 

*2.Colo, 2. * 66 Penna. Bt. 445. 

‘ 


84 NEGLIGENCE CONCURRING WITH ACT OF GOD. 


be inferred—places that phenomenon out of the opera 
tion of the rule of law with regard to the act of God 
In order thst the phenomenon should fall within that 
rule, it is not, in my opinion, necessary that it should 
be unique; that it should happen for the first time. It 
is enough that it is extraordinary, and such as could not 
reasonably be anticipated.” 


Where negligence on the part of the raihoay has concurred with an 
“act of God” in cauring the injury, the railway must be held liable 
therefor. 


88. But, of course, where negligence on the part of a 
railway has concurred with the act of God in causing 
the injury, the railway will be held liable, as, for in- 
stance, where there has been negligence in the original 
construction of the line;' or, where the railway ser- 
vants, being aware that a railway bridge had been car- 
ried away by a flood, do not take the proper steps to stop 
an approaching train ;? or, where a storm of unusual 
severity having carried away a properly constructed 
embankment, the railway ran a train without causing 
the roadbed and track to be carefully examined in 
advance of the coming of the train. 


+P & RB, Ree. Anderson, 94 Penna, St. 856; Davia ». C. V. BR. R, 55 
‘Vt. 84, 11 Am, & Eng. R. R, Cas, 173, 

* Lambkin v. 8. E. Ry, 6 App. Cas. 352. 

# Eilet 0.8, L,, K. C. & N. Ry, 76 Mo, 518,12 Am. & Eng. R, R, Can 
183. See, also, as to 
curring with an “act of God” in causing the injur 
‘Works, 7 Q. B. D. 418; Truitt «.H. & St. JR. R. 
«School District, 96 Penna, St. 65,2 Am. & Eng R, R, Cas 166; Stranes 
W, St. L. & P. Ry, 17 Fed. Rep. 209. 
























w ‘ULTRA VIRER 


that third line having been injured, it was held that the 
two railways were jointly liable to him. 

43. On the other hand, in Hood ». N.Y. & N. H. 
RB. B,} the railway, not being suthorized by its charter 
to carry passengers by coaches to any point, or to carry 
passengers by any mode of conveyance to C., having 
contracted with the plaintiff to carry him by rail to P. 
and thence by coach to C., and the plaintiff having been 
injured while travelling by coach from P. to C., it was 
held that the defendant was not liable to the plaintiff 
for such injuries and was not estopped from pleading 
that its contract with the plaintiff was ultra vires; but 
the doctrine of this case is not generally accepted, and 
the rule is that which is stated in the heading of this 
section, and which is further illustrated by the cases 
as to the liability of railways for negligence upon the 
part of connecting railways. 


» 22 Conn. 1, 28 Id. 609, 






































































































































6 FOR WHOM THE RAILWAY 1 LIARLE 


BOOK IL 


‘THE PEESONS FOR WHOSE ACTS OR OMISSIONS THE RAIL 
WAY BB LUELE 





CHAPTER L 


THE GENERAL NATURE OF THE RAILWAY'S RESPONSIBILITY 
‘FOR OTHERS. 
‘L The lishility an affected by the character of the act, as one of emiaion 
‘or of commiasion. 
‘TL. Special and guneral agency. 
TIL Clasification of the persoes for whose acts railways are Hable. 


1, THE LIABILITY AS AFFECTED BY THE CHARACTER OF 
THE ACT, AS ONE OF OMISSION OR OF COMMISSION. 


Where the injury is done by the omission of a particular act of care 
sehich the duty of the railway to the person injured requires it to do 
Jor his protection, the jact of the omission fires the liability of rail 
‘way; and the relation betwoen the railway and the person who has 
‘omitted to perform the duty is immaterial ; but where the injury i 
done by an act of commission, the liability of the raihoay depends 
‘upon the fact of the relation of agency between the railway and the 
actual wrongdoer. 

96. To render a railway liable for an injury in the 
course of its operations to the person of one who is him- 
self without fault, it must necessarily be proven that 
the injury resulted from either the omission of some 
particular act of care, or the commission of some par- 
ticular act of carelessness or of wilful wrongdoing, or 
the negligent performance of some rightful act by the 
railway, or by some person for whose act causing the 
injury the railway is legally responsible. 





98 rox weoss acm TEE RAneaY B GE 
IL SFECIAL ASD GERERAL AGESCY. 


The relation icheeen the veikeoy and the axteal wrongdoer moy be 
ciher « special agency, or that general oguaey which ter lan chaves- 
teviam on Mat of master and saree. 


98. In the case of a special ogency the railway com 
be made liable only by proof of a delegation of authority 
to do the particular act which ix the cause of the injery, 
or by a subsequent ratification of ias performance. 
‘Where the act is committed by a servant, the Eebility 
of the railway is fixed if the act be within the scope 
of, and be done in the exercise off the servant's delo- 


TIL CLASSIFICATION OF THE PERSUSS FOE WHOSE ACTS 
RAILWAYS ARE LIAELE 


99. The persons for whose acts causing injury rail- 
wars are liable, may be classified as follows : 

1. Servants of the railway, inclnding under that term 
all of the railway’s officers and employés of every 
grade. 

2 Independent contractors. 

3. Other corporations and individuals, including con- 
necting railways, owners of cars run over the line, les- 
see railways, etc. 
































118 LIABILITY FOR WILFUL ACTS. 


pliedly authorized him to do on its behalf. To hold the 
railway liable in such a case is not consistent, either 
with the principles upon which rests the responsibility 
of railways to their passengera for injuries caused by a 
failure of their means of transportation, or with those 
other rules of law of wider application which determine 
the liability of principals for the scte of their agents, 
It does not affect the question to argue, as Mr. H. G. 
‘Wood has argued,! that because a common carrier of 
goods is absolutely liable for its servants’ loss of or 
wanton injury to the goods which it has‘ contracted to 
carry, that, therefore, “it would be a singular rule and 
an absurd one, that did not hold the carriers of pas- 
eengers” responsible for injuries wilfully inflicted by its 
servants upon those passengers. It is only necessary, 
in reply to this view, to refer to the judgment of Mon- 
tague Smith, J., in Readhead ». Midland Ry.,* where 
he shows the essential distinction between the implied 
obligations of carriers of goods and of passengers. It 
must be remembered that science has not yet enabled 
railways to manufacture their servants to order. They 
must take as those servants sentient human beings, each 
of whom has an individuality which cannot be altogether 
repressed. All that the railway can do in the exercise 
of the highest possible care is to prudently select and 
train its servants, and to make wise regulations for 
their government, and when it has done that itis plain 
injustice to hold the railway responsible for its servant's 
wilful and unauthorized act. 


+ Law of Master and Servant 648 of seg, 2 Law of Railroads 1196. 
*LRAQ B87, 


120 THE OLD RULE OF LIABILITY. 


front of the house, and the plaintiff, having been in- 
jured by reason of his carriage being overturned on the 
lime, brought his action and recovered against the de- 
fendant, Rooke, J., saying, “the person from whom the 
whole authority is originally derived, is the person who 
ought to be answeruble, and great inconvenience would 
follow if it were otherwise.” The same view is taken 
in two other cuscs,' but the doctrine of these cases has 
long since been overruled. In Laugher ». Pointer,” and 
in Quarman v. Bennett,’ where the question was as to lia- 
bility for the negligence of an independent contractor 
where the contract had reference to personal property, 
Bush v. Steinman was sought to be distinguished upon 
the ground that the contract in question in that case re- 
lated to fixed property, and that therefore the owner 
was to be held liable, but this shadowy and unsubstan- 
tial distinction was rejected and finally overthrown in 
Reedie v. L. & N. W. Ry. and Hobbitt v. Same,‘in which 
cascs the plaintiffs sued under Lord Campbell's Act, as 
widows of persons who were killed while passing on a 
highway under a viaduct in course of construction as 
part of the defendant's line, the accident having re- 
sulted from the negligence of the workmen employed 
by a contractor who had undertaken to build the via- 
duct. The jury having found for the plaintifis, a rule 
for a new trial was made absolute, Rolfe, B., saying, 
“the case of Bush v. Steinman, where the owner of a 
house was held liable for the act of a servant of a sub- 
contractor, acting under a builder employed by the 
owner, was a case of fixed real property. ‘That case was 
strongly pressed in argument in support of the liability 
of tlte defendants, both in Laugher v. Pointer and 





* Sly v, Edgley, 6 Esp. 6, and in Matthews ¢,W.L. Waterworks Co, 3 Camp. 
408. 


15B& CMTE CL 6M & W. 499. 4 Ex m3, 



































gers to their 
dn'wharves and Tandinga# and si? partiniagdl sleeping. 


cars? 


* Davis v, Duncan (U.S. ©. C. So, Dist. Miss), 17 Am, & Eng, R.R, Cas, 


295. 

* Cardot v. Barney, 63 N. ¥. 281; Mets ». B.C. & P, Ry, 58 Id. 61; Klein 
Jewett, 26 N. J. Eq. 474; Barton », Barbour, 104 U, 8.135. See, contra: 
Blumenthal v.Smith, 38 Vt. 402; Newell x. Smith, 49 1d. 260; Paige «. Smith, 
99 Mase, 805; Nichols r, Smith, 115 1d, 882, 

* Kain e, Smith, 80 N. Y. 408, 2 Am. & Eng, KR, Cas. 645, 

«Buffett». T. & B. RR, 40 N. ¥. 168, 

#N. J.B... Palmer, 4 Vroom (N, J.) 90. 

‘John ». Bacon, L. R. 5 C. P. 497; Knight e. P.8. & P. RB, 66 Me 234, 
Gruber ». W. & J. RR, 92.N. C.1, 21 Am. & Eng. RR. Can. 488, 

* Penna. Co. v, Roy, 102 U. 8. 451; C, C. & I, Ry,s. Walrath, 38 Ohio 8, 
401, 8 Am. & Eng. R. R. Cas. 871; Kinsley « RR, 195 Mam. 64; Thorpe « 
N.Y.C&H.RR RB, 76N. ¥. 402 
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» m the use of such thing -sadermncentiyi ot 

1? ence, the party using it is not 
4az. Therefore, a railway, whose construction and 
tode of operation, and whose use of steam as a motive 
power has been duly sanctioned by legislative authority, 
in case of injury caused to any individual in the 
course of its operations, liable only for negligence upon 
its part, unless it bas by contract lawfully bound itself 


toa higher or a lower of liability. The char- 
acter of the duty ¥ way owes to the several 
classes of persons imi i ie first three categories 
is dependent upon the more less rightful presence of 
the person in the pla he receives his injury; 
thus, the railway owes fers on the highway a 
high degree of duty, for iresence on the highway 
is rightful, while it ow ‘hose who come on its 
premises, as mere licens less degree of duty, for 
licensees are bound tot —_(@ premises as they find 


them, and it owes to trespassers on its line or premises 
no duty beyond that of abstaining from intentional in- 
jury to them, for it is not bound to anticipate the pres- 
ence of, and to guard against unintentional injury to, 
trespassers. 


* Blyth e. The B. Water Works, 11 Ex. 781; Vanghan ». T.V. By., 5 H. & 
IN. 685; Rex e. Pease, 4 B. & Ad. 90, 24 B.C. L; M.N. Co. , Coons, 6 W. & 

P.& A. Bridge Co., 8 Td. 85; O'Connor », Pittsburgh, 18 
-Y.&E.R.R. v. Young, 83 Id. 175; C. & P. RR. ». Speer, 
56 Id. 325; W. B. Canal Co. r, Mulliner, 68 Td. 357; Struthers ». D, W. & P. 
Ry, 87 Id. 282; Dunn ¢. B, Canal Co, L.R.7Q B. 244, 8 Id. 42; Brand a H. 
Ry, L. B.1Q B. 180, 2 [d. 223, LR. 4 H. L171; Bronghton ». M, G.W. 
Ry, 1 Ir. C. L, 169; Dixon e. M. Board of Works,7 Q.B.D. 418; P,W.& 











BR. B. e, Stinger, 78 Penna. St. 219; F. & B. Turnpike Oo.» P.&T.K By 
54 Id. 345; Wilds ». H.R. R.R, 29 N. ¥. 815. 
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150 FAILURE TO REPAIR HIGHWAYS. 


work, had diverted » public footpath, and had left the 
point of divergence from the old way unguarded, and 
dangerous by reason of its leading on to the line, was 
held liable in damages to one who, at night, following 
the old way, was injured by falling over bridge abut- 
ment; the ground of decision being that “a duty is cast 
upon those, who, in the exercise of statutory powers, 
divert » public footpath, to protect, by fencing or other- 
wise, reasonably carefal persons using the footpath 
from injury through going astray at the point of diver 
sion.” 

147. This rule has also been applied in cases where 
the railway line is constructed upon » highway which 
it is the duty of the railway to keep in repair, and 
which duty the railway has not performed.’ ‘Thus, in 
Oakland Ry. v. Fielding, the defendant, whose line 
occupied a public highway, and who had negligently 
permitted a hole in the highway to remain unrepaired, 
was held liable to the plaintiff, who was injured by 
fulling into the hole. So, where the line is constructed 
on a highway within the bounds of a municipality, 
whose ordinances, made under a legislative grant of 
authority, require the line to be kept clear of snow, 
the railway is liable for injuries done by its failure to 
remove the snow in a reasonable time.’ So, where the 
railway has permitted an engineer's stake to remain on 
a highway, and the plaintiff has been injured by falling 
over that stake while walking on the highway, the rail- 
way is liable to him in damages therefor.‘ So, in Con- 





“ Gudger ». W. N.C. RR, 87 N.C. 325, 
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176 LIABILITY TO LICENSEES, 


CHAPTER Iv, 


THE LIABILITY OF THE RATLWAY TO THE PERSONS INCLUDED 
IN THE SECOND CATEGORY, THAT IS, LICENSEES. 
I. The liability for injuries resulting from negligence in the constroction 
‘or in the failure to repair the railway's premises. 


TL, The liability for the nogligent operation of the line. 
TIL. The effect of notice not to trespass. 


184, The second category includes persons who come 
upon the railway’s line or premises as mere licensees, 
that is, persons who, being neither passengers, servants, 
nor trespassers, and not standing in any contractual re- 
lation to the railway, are permitted by the railway to 
come upon its premises for their own interest, conve- 
nience, or gratification. 


1, THE LIABILITY FOR INJURIES RESULTING FROM NEG- 
LIGENCE IN THE CONSTRUCTION OF, OR IN THE FAIL- 
URE TO REPAIR, THE RAILWAY'S PREMISES. 


‘The railway is not liable to licensees for injuries resulting from the 
condition of its premises or caused by ila failure to maintain those 
‘premises in repair, but it is liable to licensees for injuries caused by 
negligence in the operation of its line, 

185. As Martin, B., said in Bolch v. Smith, “ permis- 
sion involves leave and license, but it gives no right.” A’ 
railway, like other owners of real estate, is, therefore, 
not liable to mere licensees if its premises be out of repair, 


27 HL &N, 736, 














INCREASED DUTY TO OTHERS. 181 


191. It must be remembered, in this connection, that 
where a person comes upon the premises of the railway, 
not as a trespasser, nor asa mere licensee, but for the 
purpose of transacting some business of common inter- 
est to both parties, or where that person comes upon the 
railway premises in the course of the performance of a 
contract based upon a valuable consideration, there 
an implied warranty to him that the premises are 
reasonably safe, and that neither he, nor his property, 
shall be injured by negligence upon the part of the 
railway. 
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198 —- FENCING AS AFFECTING TRESPASSERS, 


dents of the neighborhood, and a recovery against the 
railway was sustained. The same view was taken in 
P. R. RB. x. Lewis? But, of course, a right of way 
‘across a line may be gained by an adyerse user just as 
any other right of way may be acquired, and people 
whom the railway has permitted to cross its line can- 
not be treated as trespassers, for they are licensees. 
206, In Hayes v. M. C. Ry. the railway was, by 
reason of its failure to perform a statutory duty to fence 
its line on the border of a public park, held liable for 
the injuries of a boy of less than nine years of age, 
who having strayed from the park was, while trespass 
ing on the line, run over by a train.* On the other 
hand, in Fitzgerald v. St. P., M. & M. Ry.,' it was held, 
Gilfillan, C. J., dissenting, that a failure on the part of 
the railway to fence its line in obedience to a statute, 
whose declared purpose was the prevention of injury to 
cattle, could not be imputed to the railway as negligence 
in the case of a child who had strayed upon the line and 
been injured. 
179 Penns. St. 83. 
+111 U.S. 228, 15 Am. & Eng. R. R, Cas, 894, 
* See also, Keyser ¢. C. &G.T. Ry. Mich, 19 Am. & Eng. R. B. Can. 
91; Hynes8.F.&N.P.RR, Cal. 20 Am & Eng. BB Cas 496; 
Schmidt ». M. & St. P, Ry, 23 Wise. 188, 
+ 29 Minn, 836, 8 Am. & Eng. BB. Cas, 310, 































































































in the baggage ear, in vio 

sifonsonable view won takee/ as fd 

pensing power, Paxson, J., disti 

which have regard to the 

others to the comfort of the 

the safety of the passenger, and ho 

tor cannot, in violation of a knowa 

license a passenger to occupy, se 

make the railway responsible. Of 

dience upon the part of the passenger to I 
regulations, which is to relieve the latter from the con- 
sequences of the negligence of its servants, must be « 
disobedience which is a proximate cause of his injury. 
Thus, in P. R. RB. v, Langdon, the passenger was riding 
in the baggage car, and was killed by reason of being 
there; while in L. & B. R. R. v. Chenewith,‘ the plain- 
tift’s freight car was, in violation of the rules, attached 
toa passenger train, but the plaintiff was injured by 
reason of the negligence of the engine-driver in run- 
ning over a cow upon the track. And in Creed ». P. 
R. R., a passenger, in violation of rules, was riding in 
a caboose attached to a mixed freight and passenger 







1 Britton A&C AL. Pv., 88 N.C. 686, 18 Am. & Eng. BR Cas, 


01. 
92 Penna. Bt 21. * 92 Penna. Bt. 31, 
52 1d. 382, #96 1d. 139, 
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legally responsible. 

rate of speed, however high, can be il 
be necessarily negligence as to passengers in the train; 
bat, of course, nothing will justify a high rate of speed 
under conditions of danger. Thus, where the line is out 
of repair, it is negligence to run trains at a high rate of 
speed.’ So, in White v. M. C. Ry.,* it was held to be 
negligence with regard to a passenger in a street rail- 
way, to run its car at a high rate of speed over rails 






1 Kellow. CLRR, Towa , 21 Am & Eng RR Con 485. See 
ln P. P. Ry. r. Weller, 17 Weekly Notes of Cases (Penna) $06. 
MR Re Asheraf, 43 Ala 16, 49 Id. 305. 

* Blamires e. L. & ¥. Ry, L. B.8 Ex. 283. 

* Penna. Co. r. Roy, 102 U. 8. 451; CC, C&L R Be Walrath, $8 Obio 
84 461, 8 Am. & Eng. RR Can SUI. 

£0, R&IRR c. Huntley, 38 Mich. 537. 

$C, C, C.& LR Re. Newell, 75 Ind. 542,3 Am. & Eng. RR Cua, 48%. 
‘P,P. &J.R. Re. Reynolds 83 Tl. 418; 0. & M. Ry. x. Selby, 47 Ind. 
471; MP. By. t, Collier, 62 Tex. 318, 18 Am. & Eng. B. B. Can. 281, 

61 Wise. 556, 18 Am & Eng. RB. Can. 218, 
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SPECIAL CARRIERS, 298 


tously;1 nor to railway contractors, who, in the course 
of constructing a line, occasionally carry passengers for 
hiro;? nor are statutory regulations for the ranning of 
trains which have been enacted for the protection of 
passengers applicable to construction trains run by con- 
tractors upon an uncompleted line? 

1 Moffatt v, Bateman, L. BR. $ P, C. 115, 


* Shoomaker », Kingsbury, 12 Wall. 369, 
* Griggs ». Houston, 104 U. 8. 553. 
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Iwill not use the term ‘servant,’ 
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the general business of the defendant Pita to the 
smooth and successful movement of the whole, that 
branch of it in which the intestate was engaged as much 
as any other. * * * It cannot be contended that there 
was anything required of the conductor that raised him 
out of his relation to the intestate of a fellow-servant. 
The act required of the conductor at the particular time 
was to receive an order from an authorized source of 
command, and ina prescribed mode to acknowledge the 
receipt of it, and then to follow the direction. This 
was service merely. It is contended that the duty of 
the telegrapher at the time and the act required of him 
were those that the defendant was bound to perform as 
master, and that the negligent performance by the 
operator was the negligence of the master. The argu- 


185 N.Y. 61, 5 Am. & Eng. RR, Cas, 615. 1120.8 377, 


case is a question of fact for the jury ;* th as 

L. Ry. v. Morganstern’ where the jury found that the 
plaintiff's decedent, an inspector of rolling stock in the 
defendant's service, had been killed by the negligence 
of the defendant’s baggage-master, and also that the 
deceased and the baggage-master were not fellow- 
servants, judgment for the plaintiff on the verdict was 
affirmed in error, Craig, J., saying: “the definition of 
fellow-servant may be a question of law, but it is always 
a question of fact to be determined from the evidence 





85 TIL, 500, 

* Greenwald «. M, H. & O.R.R, 49 Mich. 197,7 Am. & Eng. RB Can 
133, , 

"Rodman v. M. C, Ry, 65 Mich. 67, 18 Am, & Eng. R. R Cas, 521. 

#6. & N. W. Ry. e. Miranda, 108 I, 576, 18 Am. & Eng. RR. Cas. 564; 
W. Ry. «. Elliot, 98 IIL 481, 4 Am. & Eng. R. R.Cas. 651; Penn, Co, . Conlan, 
101 Til, 93, 6 Am, & Eng. R. R. Cas. 243; C. & A. R.R. e. Bonifeld, 104 Til 
223, 8 Am, & Eng. R. R. Ces, 403; I. & St, L. Ry. Morganstern, 106 1 
216, 12 Am, & Eng. R. R. Cas, 228, 

#106 Il, 216, 12 Am, & Eng. It. R, Cas, 228, 














by whose negligence he is injured, and can, therefore, 
recover from the master for injuries so received.” 





1 Holmes +. N. E. Ry, L. R.4 Ex. 254, 6 Id. 123; Wright « L. & N. W. 
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8. 520, 114 E.G. L.; C.R’R v, Armstrong, 49 Penna. St. 186, 52 Id. 282; P, 
W.& BRR. v, The State, to use of Bitzer, 58 Md. $72, 10 Am. & Eng. RE. 
Cos, 792; Merrill v. C, V. RR, 54 Vt, 200; Snows, HBR, 8 Allen 441; 
oe alo Abrahams: Reyoolde 5H. & N. M2 
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Cas. 603. 
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STATUTES VESTING THE RIGHT. 403 


vides that if there be no personal representative any one 
of the beneficiaries may bring the action. Lord Camp- 
bell’s Act has been followed in the statutes now in force 
in Canada; and in the states of the United States, stat- 
utes of like effect have been enacted, references to, and 
the material provisions of which are given in the follow- 
ing table: 





























EXTRA-TERRITORIAL EFFECT. 


nor will an administrator appointed in Missouri be per- 
‘mitted to sue in Kansas to recover for the death of his 
intestate in Kansas! Where the death is caused in one 
jurisdiction and the action is brought in another juris- 
diction, whose statutes anthorize the action, it must be 
shown, as those statutes have no extra-territorial force, 
that there is a statute in the jurisdiction in which the 
death was caused authorizing a recovery therefor, and 
there is no presumption 1 the existence of such a 
statute* Under Lord Ca Ys Act a settlement with 
and a release of the railway oy the person injured ex- 
tinguishes the statutory right of action vested in his ~ 
widow? So, also, where the person injured has con- 
tracted with his employer that the benefit of the act 
should not be claimed, it was held that his widow's 
action was thereby barred, 


+ Limekiller eH. & St J-R.R, 88 Kans 88,19 Am. & Eng. B.R Gas. 184, 
Y, LB. 4 W. BR, 8 N.¥.377;8 R&D. RB 


17, L. RB. 2Q, B.D. 655. 
“ Grifiths v. Eael of Dudley, 9 Q. B. D. 357. 























































































BURDEN OF PROOF. 437 


gards the burden of proof, the conflict of authority on 
this question is not of material importance, for the 
plaintiff, under either line of authorities, is entitled to 
go to the jury when he has proven an injury to himself 
caused by negligence on the part of the defendant, 
without any obvious want of care on his own part, but 
the variance between the cases is, as shown in the next 
chapter, of importance as regards the presumption of 
contributory negligence, and, upon principle, it seems 
to be much more reasonable to throw on the railway 
the burden of proving that which only becomes a ma- 
terial issue in the cause when negligence upon its part 
has been proved. 

278; McQuilken ». C. P. R. B., 60 Cal. 7; MacDougall ». C. Ry,, 68 Cal. 481, 


12 Am. & Eng. R. R, Cas. 143; P, C. & St. L, By. s. Wright, 80 Ind, 182, 6 
‘Amr, & Eng, B. B. Cas, 628. 





























a verdiet in favour of the party upon whom reste the 
burden of proof in that particular iaewe. 
382. Lord Blackburn has clearly pointed ont, in his 
judgment in D., W. & W. Ry. wv. Slattery? that it is 

| the function of the jury to determine only those facts 
which are the subject of controversy, and, therefore, 
where any facts, and the necessary inferences to be 
drawn from them, are expressly admitted, either by 
the effect of the pleadings, or by a formal admission at 

the trial, or are tacitly admitted “by such a conduct of 

the cause as is equivalent to such an admission,” it is 

not necessury to take the opinion of the jury thereon, 

but it is the duty of the judge to decide as to their 


340 Penna. St, 406. * Law of Negligence 354. 
| "3 App. Cas, 1201. 








































































































‘very few words clearly shows that the term “material,” 
rather than “pecuniary,” expresses with accuracy the 
exact nature of that lose which ean be compensated 
under Lord Campbell's Act and the statutes which have 
followed it. 





In the term peeuniary loss” there ia ineluded the lovato the person 
for whose benefit the action is brought, of a reasonable expectation 
of a pecuniary gain from the continuance of the life of the pereon 
Killed, 


402. It is well settled that the term “ pecumary loss” 
includes, not only the loss of any money which the 


* Blake r. M.Ry, 18 QB. 99, 88 F.C. I; Duckworth v, Johnson, 4 H. & 
BA Chan wf 8X, Mp8 TA My ental Ti 28 TA. 834 

R, «, Robinson, 44 Penna. 8t. 175; L., C. & L. R. Be. Case, 9 Bash 
i ;L& G.N.RR. «, Kindred, 67 Tex 491, 1 Am. & Eng. BR 
Cas, 649; Lett 8. L. & O. By.,11 Ont. Ap. 1,21 Am. & Eng. RR. Cos, 
109; 1.C. RR. v, Weldon, 52 Ill, 290; Needham eG. T, R. B, 38 Vi 204 
#11 Ont, Ap. 1, 21 Am. & Eng. B. B. Cas, 165, 
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‘This question is fully considered in the case of Lett 

St. L. & O. Ry,! where all the English authorities 
were reviewed, especially in the learned and claborate 
judgment of Patterson, J., and the conclusion reached 
that the death of a wife and mother is such a material 
Joss as entitled the husband and the children living at 
home to a substantial recovery in damages. In B. & 
O. R. R. v. State to use of Mahone’ where adult chil- 





2 The Peana. Co, y Lilly, 73 Ind. 252; R, RI. StL. By. e, Delaney, 82 
Tiss. 

PRR Adams 55 Penna St 499; N. P.B. Rw Kirk, 90 Td. 15; P. 
BE. «, Kellar, 67 Id. 200, 

* Chast SE Ry, Weekly Notes (English) for 1866, p. 194; Wilkins 
Day, 12Q BD. 110; Lett r. StL & 0. Ry, 11 Ont. Ap. 1, 21 Am. & Eng. 
62 Penna, St 29; Melntyre e. N.Y. 
= Waders C&W. Ry, 23 Wise. 400; of, Dick- 
Y. 158, 

Eng. R. B. Cas. 165, 
68 Md. 135, 21 Am. & Eng. . B Cas 202, 


















‘VL. STATUTORY LIMITATIONS OF DAMAGES. 


414. Damages recoverable in case of death are limi- 
ted by statute, in the hereinafter-mentioned States, to 
the following amounts: Colorado, $5,000; Connecticut, 
$5,000; Illinois, $5,000; Indiana, $5,000; Kansas, 
$10,000; Maine, $5,000; Massachusetts, $5,000; Min- 
nesota, $5,000; Missouri, $5,000; Nebraska, $5,000; 

TAR ER ME mote GE CL *LB.10 Ex. 1. 


*N. PB Ry Kirk, 9 Penna St 15; Kelloggs. N.Y.C.&H.RBR, 
TON. Y.7% 








STATUTORY LIMITATIONS. 497 


resulting in personal injuries to the plaintiff was in 
Pennsylvania, the statute of the latter State, limiting 
the amount of damages recoverable, will not be enforced 
in NewYork? 


1 Dyko a BBB, 45 N.Y, 118, 








with a low and dangerous parapet, the plaintiff, in 
slighting, fell over the parapet and was injured, and it 
was beld that the terms under which the plaintiff trav- 
lied exempted the railway from liability to him, not 
only during the actual transit, but also while he was 
leaving the railway premises. In Burke v. 8. E. Ry.? 
the plaintiff bought from the railway a book of coupons 
entitling him to travel between London and Paris. On 
the second page of this book there was printed a con- 
dition limiting the railway’s responsibility to its own 
trains, and the plsintiff having been injured in a 
French train, the railway rested its defence on the con- 
dition. It was held that the whole book was the con- 
tract accepted by the plaintiff, and that he could not 
reject the condition exempting the railway from liability. 
ILRWQRaM. 1LEWQR 2 
*SCPRDL 

























stipalate azainst loss from his own negligence. Reasons 
of great cogency could be stated aguinst the validity of 
sach a contract, which can have no pertinency to this 
issue. The doctrine of reapondeat superior has not been 
adopted, because there is any equity in imposing the 
Joss upon the superior, but in order to induce the prin- 
cipal to use greater care in the selection, and to exercise 
increased watchfulness over the acts and conduct of his 
agents. While it may with great force he urged that 
the policy which dictates this rule would be infringed 
by permitting s railroad company, in the pursuit of its 
ordinary business, to contract for immunity from such 
los, it is difficult to perceive how this consideration can 
apply to a transaction without their ordinary employ- 
ment, to a mere gratuity or accommodation, which con- 
cerns none but the immediate parties to it, Why should 
the passenger who solicits a free pass be permitted to 
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sequently became sane, did not ratify it? Whether or 
not a releace of a claim for damages has been obtained 
through fraud is a question for the jury, and the burden 
of proving the fraud is on the plaintiff? but in order to 
warrant the submission of the issue on that point to the 
jury. the evidence of the fraud must be clear and in- 
dubitable.t A refusal upon the part of a passenger who 
has been injured to pay his fare, and an ascent thereto 
upon the part of the carrier, does not amount toa settle- 
ment of the paxenger’s claim for damages for the in- 
jury, nor estop the paseenger from asserting and enforc- 

' Hinehfeld , LB & S.C Rr, 2Q BD. 1 

Coeseiorks Sacre area 1 Am & Eng. R BR. Cas. 








1 19 Am. & Eng. RB. Cas. 220; 

CRLG P. Re. r. Lewis 109 Ill 125,19 Am. & Eng. RB Can. 224; Bor 

sian. MLS. & W. Ry. 56 Wise. 325, 10 Am. & Eng. BR. Cas. 716. 
“PBB «, Shay, 82 Penna St 198, 





policy, and entered jedement against the railway. 
‘Hostoe, C. J, thus states the ground of decision: “the 
‘State kas sock an interest in the lives and limbs of its 
(Gtizens that it has the power to enact statutes for their 
[Peotection, and the provisions of such statutes are not 
to be evaded or waived by contracts in contravention 
therewith. The general principle deduced from the 
is thsz an individual shall not be assisted by 
enforcing a contract founded upon a breach 
a on his part of its principles or enactments; 
and this rrincile is applicable to legislative enactments, 
and is uniformly true in regard to all statutes made to 
carrr oa: measures of general policy, and the rule holds 
equally goed if there be no express provision in the 
suatute peremptorily declaring all contracts in violation 
ions void.” The fallacy in this line of 
bvious ; the relation between the railway 
and its servants is purely voluntary and contractual ; 
the servant is not compelled to enter the service of the 


W. & A.B Re. Bushop, 50 Ga 465; Gallowar  W.24 RR, 
W.& A BB e Soong 32] 461; Hendrie Wd A BOR 













+29 Kam 16% 11 Am & Eng. BB. Can. 260, 
9 Ch 85, Laws of 154 


RELEASE BY PRE-CONTRACT. 611 


railway, and the conditions of his service are the result 
not of coercion, but of compact, and the railway is, 
therefore, as much entitled to insist upon @ release of 
damages by pre-contract, as it is entitled to insist that 
the servant’s pay shall be two, three, or five dollars a 
day, instead of twenty, thirty, or fifty dollars a day. 
There is, in principle, an obvious distinction between 
the relation which the railway holds to its servants and 
that which it holds to persons not contractually con- 
nected with it, and even to passengers who deal with it 
on the basis of its quasi-public status. 














(Of passers, on highway at grade crossings, 168, 

Whea contribatory negligence at grade crossings is to be 
decided by the court, and when by the jury, 168, 170. 

‘Duty of increased care, when the crossing is specially dan- 


‘Presumption of contributory negligence, 443, 
A question of fact, 447. 













‘Damages recoverable by parent for child’s death, 487. 

‘By husband and children suing for death of wife and 

mother, 490. 

‘By widow and children suing for death of husband and 

father, 491. 

By next of kin, 491. 

By personal representatives, 492. 

Bastard cannot recover as a child, 492. 

Personal sufferings of deceased not elements of damage, 492, 

Do not include solatium, 492. 

Funeral expenses, ete., when recoverable as, 493, 

Life insuranee, 494, 

‘Statutory limitations of, 494. 

DANGERS. 
Liability of railway for injuries incurred in avoiding, 14. 
Contributory negligence in avoiding, 62. 

DEATH. 

No right of action in tort for, at common law, 397, 
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nance of, 240. ; 
Not lisble for destruction of, caused by act of God, 
Duty of railway to servants with regard to, 305. 
Presumption of negligence in case of breaking down 
EMPLOYE. 
See SERVANT, 
ENEMY, PUBLIC. 
See Puntic Exex. 
ENGINES. 
Duty of railway to servants with regard to, 306, 
ENGINE-DRIVERS. 
‘Not vioo-principala, 823, 327. 
‘As follow-servanta, 368, 369. 
Contributory negligence of, 874. 
ENGINEERS. 
See EXGINs-DRIVERS, 
ENGINEER'S STAKE. 
Liability of railway for injuries caused by falling 
highway, 151. 
EQUITY. 
‘When the remedy of the person injured is in, 385, 
ESCORTS OF PASSENGERS. 
Liability of the railway to, 219, 
EVIDENCE. 
Tn actions against railways for negligence, 415 





FLYING SWITCH. 
Libility of railway for injuries from, 166. 
FOG SIGNAL. 
Seo ToRPEDo. 
FOREMEN. 
‘Not vico-principals, 323. 
FREE PASSENGERS, 
Liability of railway to, 207. 
FRIGHT. 
Of persons, as excusing contributory negligence, 62. 
Of horses— 
By care at rest, 151, 152, 153, 
By derricks, 152, 
By whistling of engines, 152, 158. 
By escape of steam, 162, 153. 
By falling of cosls from elevated railway, 152. 
By passing of train over a bridge, 152. 
FROST. 
Non-lisbility of railway for breaking of rail by, 32. 
FUNERAL EXPENSES. 
When recoverable as damages for death, 493, 
GATES AT CROSSINGS. 
Duty of the railway as to the maintenance of, 163, 
GIRDER. 
Railway not liable for falling off on car, 88. 








‘Measure of duty of railway to, TL. 
Contributory negligence of, 66. 
INSPECTION. 
‘Daty of, as to passengers, 238, 
‘Duty of, as to servants, 303. 
INSPECTION OF INJURIES. 
Power of court to order, 424 
INSPECTORS OF REPAIRS. 
As fellow servants, 330, 385, 367, 369. 
INSURANCE. 
No right of action by company whose assured is killed by 
negligence of railway, 399. 
Damages as affected by receipts from policies of, 474, 494. 
INTERFERENCE OF THIRD PARTY. 
‘Will not relieve railway from responsibility for the conse- 
‘quences of its negligence, 39. 
‘Not attributed to plaintiff, or to person injured, as contribu- 
tory negligence, 95, 








Railway liable for negligence of, in construction of rolling 
stock, 237, 
i MARRIED WOMEN. 
| See Hussawp anp Wire. 


MASTER AND SERVANT. 
See Senvanr, 
Contributory negligence of master, when suing for injuries 
to servant, 76, 
Contributory negligence of servant in charge of property, 
attributed to master suing for injury to that property, 87. 


| MASTER, LIABILITY FOR SERVANT. 
Seo Srrvant. 


| ‘MINORS. 

I ‘See Cumpren. 

) MOB. 

| Railway not liable for injuries done by, 39. 
MORTGAGE TRUSTEES, 

| Liability of railways for the negligence of, 134. 





iy 

railway of their fare, 209, 

Implied authority of servants to accept persons for transpor- 
tation as passengers on passenger trains, 209. 

On freight trains, 209. 

On pay cars, 210. 

On hand cars, 210, 

Servants as passengers, 210, 

fs servants, 212, 

‘When the relation of carrier and passenger begins, 212. 

Liability of the railway to passenger temporarily absent 
from the means of conveyance, 214. 
‘When the relation of carrier and passenger ends, 215, 
Liubility of the railway to post-office employés, 215, 
‘To soldiers carried under contract with the Government, 216, 
To express agents, 216. 
‘To vendors of newspapers, refreshments, ete., 216. 
‘To passengers of another railway, whose ears are run over 
their line, 217. 
To passengers of another railway with whom a station is 


jointly occupied, 217. 














‘Lisbilicy of railway for location of structures in dangerous 


Daty of the railway as to selection and retention of, 318, 

Liability of railway for retention of incompetent, $14. 

Daty of railway as to organization, discipline, and control 
of, S15. 

Deer of ile i bn Uh eatin of Hin Ha 316: 

Regulations as affecting, 311 

Daty of salnay ts pene a trains, 317. 

‘Speed, when negligent as to, 318. 

Duty of railway to light its trains, 318, 

‘Vice-principals, 320. 

Railway's liability for megligence in construction, mainte 
zane, oF inspection, without regard to rank of servant to whom 
the neglected duty has been delegated, 328. 

Negligence of the railway and of fellow-servants as proxi 
mate and remote cause, 337. 

Daty of railway to minor, 333, 


Fo is 








Duty to passengers with regard to construction an 
nance of, 253, 

Liability for objects thrown from passing trains, 2 

For careless handling of luggage, 256. 
For injuries due to projection of cars over platform 
Liability to servants for constructions in danger 

imity to line, 308. 
STATION GROUNDS. 
Seo Srartons. 


STATUTES. - 
See Sowpax, Dears. 
Non-performance of duty imposed by, as negligent 
Disobedience to, as contributory negligence, 64. 
Affecting liability of railway to servants, 881. 
‘The Penna. Act of 1868, 225, 
‘Vesting a right of action for death, 402. 
Such, have no extra-territorial effect, but are en 
other jurisdictions by comity, 409. 
‘Joinder of common law and statutory claims, 395, 
Statutory limitations of damages, 494, 
STEAM, 
Injuries to pamers on highway from escape of, 152 
STEPS. 
Injuries on station, 258. 
Injuries on car, 266, 271. E 
No presumption of negligence in such cases, 443. 








INDEX. 539 


STRANGERS. 
amis of railways for injuries caused solely by acta 


*Gntiby negligence of, no bar to plaintiff's recovery, 39, 


Moca it in engine cab when negligence on the part of the 
railway, 167. 
STRAPS IN STREET-CARS. 
Lisbility of railway for injuriesincurred by not holding, 64. 
STREETS. 
Seo Hiceways, 
STREET CARS. 
Different conditions of travel on, from that on steam cars, 
290. 
Not necessarily contributory negligence in passenger to ride 
or stand on platform of, 57, 291. 
SUBORNATION. 
Seo Pensuny. 
SUICIDE. 
Railway not liable for death by, following accident, 29. 
SUITS. 
Seo Acriow. 
SUNDAY LAWS. 
Disobedience to, as contributory negligence, 65. 
SUPERIOR SERVANT. 
Seo FoREMAN, 


SURGICAL TREATMENT. 
Duty of person injured to exercise care in, after injury, 480. 
SWITCHES. 


Duty of the railway to passengers, with regard to, 240. 
Duty of the railway to servants, with regard to, 806, 





SWITCH-TENDERS. 
As fellow-servants, 366. 
TELEGRAPH POLES. 
Liability of railway to servants for location of, in dangerous 
proximity to line, 308, 





‘Daty of railway to servants, with regard to, 307. 
TORPEDO. 
Railway not liable to passenger for explosion of, 
stranger, 38. 
Injury to trespasser by explosion of, 189. 
‘TORT-FEASORS. 
Joint liability of, 413. 
TORTS. 
‘Damages in actions for, 468. 
TRACK. 
Duty of the railway to its passengers with regare 
Duty of the railway to its servants, with regard ¢ 
TRAIN HANDS. 
Risks of injury impliedly undertaken by, 344. 
‘As fellow-servanta, 366, 369, 
Contributory negligence of, 875. 





lity of railways for, adjoining highways, 14 
For, within railway premises, 176, 183. 
TRESTLES. 
See Barons, 


TRESPASS. 
Effect of notice not to, 180. 
Liability of railway for servants, 60. 
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